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Chapter 1: ETHICS AND THE TAX PROFESSIONAL

Introduction

The tax preparation and tax consulting industry has historically enjoyed less government regulation
than the practice of accountancy. In 1995, the IRS proposed studying the concept of tax preparer
registration in order to combat rising fraud in the earned income credit program. This proposal was
dropped because of widespread industry opposition. Instead, the IRS increased the scrutiny applied
to firms applying to file tax returns electronically. In 2010, the IRS issued regulations requiring the
registration of tax preparers. Since January 1, 2011, all paid tax return preparers have been required
to have a Preparer Tax Identification Number (PTIN).

The tax practice field has had less ethical guidance because of the unique relationship between the
tax  professional  and  client.  In  a  tax  engagement,  the  tax  professional  is  an  “advocate  of  the
taxpayer.” The courts have held that there is nothing illegal or sinister in a taxpayer arranging one’s
affairs so as to pay the lowest tax legally available.

I. CIRCULAR 230

Circular  230  is  published  by  the  Treasury  Department.  It  prescribes  regulations  governing  the
practice  of  attorneys,  CPAs,  EAs,  Enrolled Actuaries,  appraisers,  and others  before  the  Internal
Revenue Service.  Circular 230 has been amended several  times recently,  and more changes are
proposed. This course reprints and discusses most, but not all, of Circular 230.

A. EXPLANATIONS OF PROVISIONS

Tax advisors play an increasingly important role in the federal tax system, which is founded on
principles of voluntary compliance. The tax system is best served when the public has confidence in
the  honesty  and  integrity  of  the  professionals  providing  tax  advice.  To  restore,  promote,  and
maintain the public’s confidence in those individuals and firms, Circular 230 sets forth regulations
and  best practices applicable to all  tax advisors.  Circular 230 regulations are limited to practice
before the IRS and do not alter or supplant other ethical standards applicable to practitioners.

Chapter
1:
Ethics
And
The
Tax
Professional

Chapter Objective

After completing this chapter, you should be able to:

• Identify the Internal Revenue Service Requirements as outlined in Circular 230.
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B. WHAT IS NOT CONSIDERED “PRACTICE BEFORE THE IRS”

Section 10.7 of Circular 230 provides a long list of exceptions and exclusions to Circular 230. The
following persons and situations are not considered “practicing before the IRS” and therefore are
generally exempt from the rules we will discuss later in this course.

(a) Representing oneself – individuals may appear on their own behalf before the IRS, provided they
present satisfactory identification.

(b) Participating in rulemaking – individuals may participate in rulemaking.

(c) Limited practice –

(1) In general. Subject to the limitations in paragraph (c)(2) of this section, an individual who
is not a practitioner may represent a taxpayer before the  Internal Revenue Service in the
circumstances described in this paragraph (c)(1), even if the taxpayer is not present, provided
the  individual  presents  satisfactory  identification  and  proof  of  his  or  her  authority  to
represent the taxpayer. The circumstances described in this paragraph (c)(1) are as follows:

(i) An individual may represent a member of his or her immediate family.

(ii) A regular full-time employee of an individual employer may represent the employer

(iii) A general partner or regular full-time employee of a partnership may represent the
partnership

(iv) A bona fide officer or a regular full-time employee of a corporation, association, or
organized group may represent the corporation, association, or organized group

(v)  A  regular  full-time employee  of  a  trust,  receivership,  guardianship,  or  estate  may
represent the trust, receivership, guardianship, or estate

(vi) An officer or a regular employee of a governmental unit, agency, or authority may
represent the governmental unit, agency, or authority in the course of his or her official
duties.

(vii)  An  individual  may  represent  any  individual  or  entity,  who  is  outside  the  United
States, before personnel of the Internal Revenue Service when such representation takes
place outside the United States.

(2) Limitations.

(i)  An  individual  who  is  under  suspension  or  disbarment  from  practice  before  the
Internal Revenue Service may not engage in limited practice before the Internal Revenue
Service under paragraph (c)(1) of this section.

(ii) The Commissioner, or delegate, may, after notice and opportunity for a conference,
deny eligibility to engage in limited practice before the  Internal Revenue Service under

Chapter 1: Ethics And The Tax Professional

New York CPAs: Ethics and Professional Standards - Tax Focus · 6



paragraph (c)(1) of this section to any individual who has engaged in conduct that would
justify a sanction under §10.50.

(iii) An individual who represents a taxpayer under the authority of paragraph (c)(1) of
this  section is  subject,  to  the  extent  of  his  or  her  authority,  to  such rules  of  general
applicability  regarding  standards  of  conduct  and  other  matters  as  prescribed  by  the
Internal Revenue Service.

(d)  Special  appearances.  The  Commissioner,  or  delegate,  may,  subject  to  conditions  deemed
appropriate, authorize an individual who is not otherwise eligible to practice before the  Internal
Revenue Service to represent another person in a particular matter.

(e) Fiduciaries. For purposes of this part,  a fiduciary (for example, a trustee, receiver, guardian,
personal  representative,  administrator,  or  executor)  is  considered to  be  the  taxpayer  and not  a
representative of the taxpayer.

(f) Effective/applicability date. This section is applicable beginning August 2, 2011.

Section 10.8  of  Circular  230 discusses  the application of  Circular  230 on those that  prepare  tax
returns and the application of the rules to other individuals as follows:

(a) Preparing all or substantially all of a tax return. Any individual who for compensation prepares
or assists with the preparation of all or substantially all of a tax return or claim for refund must have
a preparer  tax  identification number.  Except  as  otherwise  prescribed in  forms,  instructions,  or
other appropriate guidance, an individual must be an attorney, certified public accountant, enrolled
agent,  or  registered  tax  return  preparer  to  obtain  a  preparer  tax  identification  number.  Any
individual who for compensation prepares or assists with the preparation of all or substantially all
of a tax return or claim for refund is subject to the duties and restrictions relating to practice in
subpart B, as well as subject to the sanctions for violation of the regulations in subpart C.

(b)  Preparing  a  tax  return  and  furnishing  information.  Any  individual  may  for  compensation
prepare or assist with the preparation of a tax return or claim for refund (provided the individual
prepares less than substantially all of the tax return or claim for refund), appear as a witness for the
taxpayer before the Internal Revenue Service, or furnish information at the request of the Internal
Revenue Service or any of its officers or employees.

(c)  Application of  rules  to  other individuals.  Any individual  who for  compensation prepares,  or
assists in the preparation of, all or a substantial portion of a document pertaining to any taxpayer’s
tax liability for submission to the Internal Revenue Service is subject to the duties and restrictions

Observation

None of the items above in (a)-(e) are considered to be practicing before the IRS.
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relating to practice in subpart B, as well as subject to the sanctions for violation of the regulations in
subpart  C.  Unless  otherwise  a  practitioner,  however,  an  individual  may  not  for  compensation
prepare, or assist in the preparation of, all or substantially all of a tax return or claim for refund, or
sign tax returns and claims for refund. For purposes of this paragraph, an individual described in 26
CFR 301.7701-15(f) is not treated as having prepared all or a substantial portion of the document by
reason of such assistance.

(d) Effective/applicability date. This section is applicable beginning August 2, 2011.

An EA who is practicing before the IRS and does not fall into one of the exception categories above
is subject to subpart B of Circular 230 – Duties and Restrictions relating to practice before the IRS. It
is reproduced below and should be read in its entirety.

C. CIRCULAR 230: SUBPART B -- DUTIES AND RESTRICTIONS RELATING TO PRACTICE BEFORE
THE INTERNAL REVENUE SERVICE

Table of Contents (this subpart)

Treasury and IRS Propose Regulations to Update Rules for Tax Professionals Who Can Practice
Before the IRS

The  Department  of  the  Treasury  and  the  Internal  Revenue  Service today  issued  proposed
regulations to update the rules for certain tax professionals who can practice before the IRS;
these rules are contained in Treasury Department Circular 230.

The IRS Office of Professional Responsibility generally has responsibility for matters related to
practitioner  conduct,  and  exclusive  responsibility  for  discipline,  including  disciplinary
proceedings and sanctions. The proposed regulations, if finalized, would amend Circular 230 in
various ways to account for changes in the law and the evolving nature of tax practice.

Among other changes, the proposed regulations would remove or update the parts of Circular 230
related to registered tax return preparers and tax return preparation, as well as contingent fees to
reflect changes in the law since the prior amendments to Circular 230 in 2011 and 2014. The
proposed regulations would also revise or eliminate other provisions that are out of date.

Additionally,  the  proposed  regulations  would  incorporate  new  provisions  that  better  align
Circular 230 with the current practice environment, such as requiring that practitioners maintain
technological  competency as  part  of  their  practice  before  the  IRS.  The proposed regulations
would  also  clarify  some  provisions,  such  as  confirming  that  OPR  retains  jurisdiction  over
practitioners who have been suspended or disbarred from practice.

Finally,  the  proposed  regulations  would  provide  rules  related  to  appraisers,  including  the
standards for disqualification.
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Section

10.20 Information to be furnished

10.21 Knowledge of client’s omission

10.22 Diligence as to accuracy

10.23 Prompt disposition of pending matters

10.24  Assistance  from  disbarred  or  suspended  persons  and  former  Internal  Revenue  Service
employees

10.25 Practice by former Government employees, their partners and their associates

10.26 Notaries

10.27 Fees

10.28 Return of client’s records

10.29 Conflicting interests

10.30 Solicitation

10.31 Negotiation of taxpayer checks

10.32 Practice of law

10.33 Best practices for tax advisors

10.34 Standards with respect to tax returns and documents, affidavits, and other papers

10.35 Competence

10.36 Procedures to ensure compliance

10.37 Requirements for written advice

10.38 Establishment of advisory committees

SECTION 10.20 Information to be furnished.

(a) To the Internal Revenue Service.

(1)  A  practitioner  must,  on  a  proper  and  lawful  request  by  a  duly  authorized  officer  or
employee of the  Internal Revenue Service, promptly submit records or information in any
matter before the Internal Revenue Service unless the practitioner believes in good faith and
on reasonable grounds that the records or information are privileged.
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(2) Where the requested records or information are not in the possession of, or subject to the
control of, the practitioner or the practitioner’s client, the practitioner must promptly notify
the  requesting  Internal  Revenue  Service officer  or  employee  and  the  practitioner  must
provide any information that the practitioner has regarding the identity of any person who
the  practitioner  believes  may  have  possession  or  control  of  the  requested  records  or
information. The practitioner must make reasonable inquiry of his or her client regarding the
identity  of  any  person  who  may  have  possession  or  control  of  the  requested  records  or
information,  but  the practitioner  is  not  required to  make inquiry  of  any other  person or
independently  verify  any  information  provided  by  the  practitioner’s  client  regarding  the
identity of such persons.

When a proper and lawful request is made by a duly authorized officer or employee of the Internal
Revenue Service, concerning an inquiry into an alleged violation of the regulations in this part, a
practitioner must provide any information the practitioner has concerning the alleged violation and
testify  regarding  this  information  in  any  proceeding  instituted  under  this  part,  unless  the
practitioner believes in good faith and on reasonable grounds that the information is privileged.

(b) Interference with a proper and lawful request for records or information.

A practitioner may not interfere, or attempt to interfere, with any proper and lawful effort by the
Internal Revenue Service, its officers or employees, to obtain any record or information unless the
practitioner believes in  good faith and on reasonable grounds that the record or information is
privileged.

SECTION 10.21 Knowledge of client’s omission.

A practitioner who, having been retained by a client with respect to a matter administered by the
Internal  Revenue Service,  knows that  the client  has not  complied with the revenue laws of  the
United States or has made an error in or omission from any return, document, affidavit, or other
paper which the client submitted or executed under the revenue laws of the United States, must
advise the client promptly of the fact of such noncompliance, error, or omission. The practitioner
must advise the client of the consequences as provided under the Code and regulations of such
noncompliance, error, or omission.
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